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Historical Characteristic of Mercenary Activtities
as Form of Private Military Companies Activity

The prohibition of mercenary activities at the international legal level
makes the activities of private military companies the object of meticulous
attention by the international community. Existing trends in the widespread
involvement of private military and security enterprises (PMSE) in military
and security functions both in the context of armed conflict (AR) and outside
of it determine the need for legal regulation of their activities at the national
and international levels, creation of legal mechanisms aimed at ensuring the
protection of human rights and victims of AR.

The indicated problems are also due to the fact that existing gaps in
international law facilitate the use of mercenaries, increase their number,
contribute to the emergence of new ways of recruiting them, and states must
not only ratify or join the International Convention against the Recruitment,
Use, Financing and Training of Mercenaries, but also adhere to its provisions.

Keywords: recruitment, armed conflict, mercenaries, security
organizations.

Introduction. At the international and national level, the issue of
legalization and legal regulation of private military companies activity
becomes relevant in conditions of constant armed conflicts. According to the
International Crisis Group, the top ten armed conflicts in 2020 include the
following conflicts: Table 1.

Let’s note that in the majority of these conflicts participation of
mercenaries from different parts of the world, including members of private
military companies is recorded. Thus, as of August 2020, according to the
information of the Office of the Prosecutor General, more than 100 criminal
cases were brought in Ukraine against foreign mercenaries (citizens of
Bulgaria, Armenia, Georgia, Italy, Spain, Kazakhstan, Lithuania, Moldova,
the Netherlands, Germany) participating in a military conflict on the side of
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Russian-oriented LPR and DRN armed groups with the support of the Russian
Federation.

Tabl. 1

Country Nature of conﬂlgt fand confrontation Duration | Number of dead
participants

Military operation

Afghanistan Participants: NATO, the Taliban and < 18yrs. >100 K
the Islamic State

Civil war

Participants: A national unity
. government, the Libyan National Exact number
Libya Army (including Islamists, militant <9yrs. of dead is
nationalists, representatives of Libyan unknown
tribes, the Tuareg nomads and others
involved in the conflict)

Military conflict

Participants: government of Ukraine,

pro-Russian armed groups LPR and

DPR with the support of the Russian
Federation

Ukraine <6 yrs. >14 K

Rebellion

Yemen Participants: the Yemeni government <5yrs. >100K

and Shiite militias - the Houthis

Counteraction to terrorist groups
activity

Burkina

Faso Participants: Burkina Faso <4yrs. >700 K

Government, Al-Qaida, Islamic
Armed Forces

Cold War
USA-DPRK < 2yrs. -
Participants: The USA and the DPRK

Presidential crisis

Venezuela < 2yrs. <2K

Participants: supporters of Nicolas
Maduro and Juan Guaido

Confrontation at the border
Kashmir <lyr < 50
Participants: India and Pakistan

Cold War
Persian gulf <lyr -
Participants:

Ethical conflict

Ethiopia Participants: the Amhara and the <lyr <90
Gumuz

In ancient times, legal regulation of mercenary activities had an interna-
tional legal nature, as it required a tripartite settlement of relations: between
the state-mercenary, the state that provided its troops and military merce-
naries themselves under the leadership of mercenary companies . In particu-
lar, the issue of payment for services of military mercenaries, inheritance and

' Anyxtun 1O. C. HacTHble BoeHHbIe KOMIIAHWVL: I7I00asIbHAS JIeATeIIBHOCTD U IIPOOIIeMbI MEXTY-

HapOHOVI IIPaBOBOVI OTBeTCcTBeHHOCTN. JKusHb 1 6esomacHocTs. 2007. Ne1/2. C. 81-84.
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protection of their property, etc. necessitated legal settlement. Participants of
mercenary relations belonged to different types of legal systems and legisla-
tion systems.

The Research Purpose is to study international and legal regulation
of mercenary activities and prototypes of private military enterprises in
historical perspective.

Research Methods. The methodological basis of the research was a set of
general scientific and specific scientific methods, in particular: The historical-
legal method enabled to determine historical prototypes of private military
enterprises, dgenesis of international and legal regulation of mercenary
activities; the method of systematic analysis allowed to study peculiarities
of international and legal regulation of the activities of private military and
security military establishments as a component of international law system;
the formal legal method was used for the analysis of international and
domestic legal regulations in the field of regulation of the indicated military
formations.

General philosophical methods (formal logic laws, analysis, synthesis,
deduction and induction, abstraction), general scientific methods of inquiry
(system-structural, statistical, complex and functional method) and special
methods of legal science (formal-dogmatic, comparative-legal).

Main Content Presentation.

In the ancient world, one of the first written records of mercenary activities
dates back to 392 in works of ancient historians Thucydides, Xenophon and
Diodorus.

Thus, in his works Yu. S. Apukhtyn notes that “only in the IV century
BC Greek states reached such a level of economic development to be able
to withhold mercenary army” 2. Greek states (Sparta, Athens, Corinth)
used services of hired troops. Certain regions of Greece are “specialized” in
provision of mercenaries of a particular vocational orientation (For example,
Rhodes prepared slingers, Crete: archers, etc.).

The chart of creation and functioning of mercenaries detachment was as
follows: the state (government) detachment commander military
mercenaries.

However, such a scheme had certain disadvantages, in particular
the government had issues with control over mercenary detachment
commanders who could influence the nature and content of relations with
mercenaries (including issues of conducting a military campaign with
mercenaries participation, payment for their services, interaction between
mercenary detachments from different countries, transition of mercenary
detachment to the enemy in case of offering mercenaries better conditions,
preventing cases of robbery by mercenaries among population of mercenary
state, etc.) 3.

X-XIl centuries were marked by a rapid development of mercenary
activities, in particular, in the majority of European countries, security
of a monarch was implemented by the king’s men. In his research papers,
O. Luhovyi considers the following forms of mercenary activities of this
period “employment under international agreements, hiring, involvement of
crusaders and hiring through the emissary” 4.

A specific nature of mercenary development was the result of complex
socio-economic processes in Scandinavia, since in search of a better fate

Anyxtun 1O. C. ITpecTymHOCTb YaCTHBIX BOGHHBIX KOMITAaHWVL: ITOHSATIE U MPOTUBOIEVICTBIE :
asToped. fic. ... Kaujl. ropusl. Hayk: 12.00.08 - yrososHOe 1paBo ¥ KPUMWHOJIOTYSI; yTOITOBHO-
vicriostHUTesIbHOe Tpaso. PITIY um. AV Tepriena (ropuamdecknit daxyssret). CI16., 2008. 41 c.
Anyxrtun 1O. C. Vicropuueckue, NOJIMTUKO-ITPaBOBbIe, SKOHOMITYECKIE VI COIMaIbHbIe ITPeJIIo-
ChUIKV HEeroCyJapcTBeHHOV 3alliThl 5e3011acHOCT TpakIiaH 1 opranmsatmit. JKusms u Oesonac-
Hocmo. 2004. Ne 2 /3. C. 8-17.

Kasyrun B.IO. Kypc MexiyHapozHoro rymanurapHoro rmpasa. Murck : TECEV, 2006. 496 c.

B. M. Crparonos, II. B. I1asim,
A. O.TaBioBcbpKa

ICTOPUYHA
XAPAKTEPUCTUKA
HAVIMAHCTBA SIK ®OPMU
OISTIBHOCTI IIPYUBATHUX
BOEHI3OBAHVX KOMIIAHIN

3abopoHa HaVIMaHCTBAa Ha Mix-
HapOHO-TIPaBOBOMY piBHI poOuTh
IisUIBHICTD IIPUBAaTHUX BiVICBKOBMX
KOMIIaHii 00'€KTOM INPUCKIIIIMBOL
yBaru 3 GOKy MiKXHApOJIHOI CITijIb-
HOTH.

HasiBHi TenieH1Ii1 IMpoKoro mo-
IIVPeHHsS 3aJlyyeHHs TMPUBATHUX
BIlICBKOBMX Ta OXOPOHHMX IiJIpu-
emcts (I[TBOII) 1o BivickkoBuMX Ta
OXOPOHHMX (PYHKIIIT K B yMOBax
36poviHoro konduikry (3K), Tak i
roza HWUM 3yMOBJIIOIOTH HeoOXis-
HICTb  IIPaBOBOTO  PeryJIroBaHHA
IXHBOI [IiSUIBHOCTI Ha HalliOHaJIb-
HOMY Ta MiXXHApOTHOMY PpiBHSX,
CTBOPEHHSI ITPaBOBMX MeXaHi3MiB,
crpsIMOBaHMX Ha 3abesredyeHHs 3a-
XUcTy mpas sioguuu 1 xepTts 3K.
TTpraomy Tpeba wiTko BiTOKpemITIO-
BaTW 1110 JIisIBHICTH Bifg 3a00poHe-
HOTO Cy4YaCHUM MiXHapOJIHVM IT1pa-
BOM HalIMaHCTBa, BCTAHOBIIIOBATH
paBOMipHi IIificTaBy, IOPSHOK [Ii-
sureHOCTi [TBOIT 1 BifrmoBiambHICTD
3a TOpYyIleHHs HaIlioHaJIbHOTO Ta
MiXXHapOIHOIO IpaBa B Ipoleci i1
3ITICHEeHHS.

3asHaveHi mpobiieMu 3yMoBIIeHi
1e VI TUM, 110 HasBHi porajmHn B
Mi>KHapOTHOMY ITpaBi TOJIeTIIyIOTh
BUKOPWCTaHHSI HalIMaHIIiB, 301/1b-
LIYIOTh X KiJIbKIiCTh, CIIPUSIOTH BU-
HVUKHEHHIO HOBUX CIIOCODiB IXHBOrO
BepOyBaHHS, i JlepkaBu MycATb He
yie patudikysary abo rpuegHa-
e 10 MiXHapogHO! KOHBEHIIil
mpo BepOyBaHHS, BUKOPVICTAHHS,
dinancysaHHsa V1 HaBYaHH:A Ha-
VIMaHIIiB, a V1 IOTPUMYBATUCA i1 110-
JIOKEHb.

Ha cporopni Hambinbin pesyiib-
TaTUBHWUM IIJISIXOM IPUITMHEHHS
BepOyBaHHsl HaUMaHIIB € CTBO-
peHHsI CyBOpuX Ta edeKTUBHWX
HallioHaTbHO-TTPaBOBMX HOPM, ITIO
3a00pOHAIOTE  CIIyXOy — HaviMaH-
us, BepOyBaHHs, HamlpabjieHHs i
TPaHCIIOPTYBaHHs HaVIMaHIB Yy
Pi3Hi parioHV 3eMHOI KyJIi, a TaKOX
yKJIafieHHsl MXXHApOJIHMX yTOfI, 110
repeidavaoTh IMepeciayBaHHs 71
[OKapaHHS HaViMaHCTBa B MeXXax
KpUMiHaJIbHOI  BiJIIIOBiZaIbHOCTI.
Tomy i1t BUPpilIeHHST 3a3HAYEHVIX
rnpobsieM ITPOBOAMMO  iCTOPUMYHMIL
PeTpPOCIIeKTUBHUI ~ aHali3  BUKO-
pucTaHHs HaVMaHCTBa B Pi3Hi ic-
TOPWUYHI Iepioan, BiACIiIKOByeMO
mporecu IXHBOrO PO3BUTKY, pe-
dopmyBanHs, icHyBaHHS Ta PyHK-
LiOHyBaHHA B CyYacHUW IIepiof.
OOrpyHTOBYIOTBCS IIPOITO3NIIiT
070 HeOOXiTHOCTI BCTaHOBJIEHHS

https//archive-criminology.com.ua/index.php/journal



BiIIMiHHOCTI [TisUTPHOCTI IIPUBATHMX
BiVICbKOBUX i OXOPOHIOBAHMX KOM-
TaHii Bif] 3a00pOHEHOro CydJacHNUM
MiXKHapOAHVMM IIpaBOM HaVMaH-
CTBa, BCTAHOBJIEHHS IIPaBOMIPHMX
TificTaB, MOPSAIKY TaKoi JisUTbHOCTI
Ta BiJIOBiZlaJIbHOCTI 3a OPYIIEeHHST
HaIiOHaJILHOTO Ta MiXHapOIHOrO
TpaBa B ITpolIeci 11 3/iViICHeHHSI.

Kiouosi  crtoBa:  BepOyBaHHS,
30porHMiT  KOHGIIIKT, HavMaHIL,
OXOPOHHI OpraHisartii.

B. H. CrparoHos, I1. B. ITaBmi,
A. A.TaBnoBckas

VICTOPUYECKA I
XAPAKTEPUCTUKA
HAEMHUYECTBA

KAK ®OPMbI
OESITEJIBHOCTU YACTHBIX
BOEHV3VPOBAHHBIX
KOMITAHU

3amper  WCIOJIB30BaHMS — Ha-
€MHVKOB B CYIIECTBYIOIINX
MeXIIyHapOTHBIX HOpPMax JieJiaeT
[1eSITeJIPHOCTh YaCTHBIX BOEHHBIX
KOMITaHWUT OOBEKTOM ITPVICTaIbHO-
TO BHMMAaHUS CO CTOPOHBI MeXIy-
HapOHOro COO0IIeCcTBa.

CymiecTsyrorme TeHJIeHLIVIV
TpebyIoT IMPOKOro pacipocTpa-
HEHUSl ¥ IIPUBJIEYEHNs] YaCTHBIX
BOEHHBIX WJIV OXPaHHBIX IIpel-
MPUSTUY K BOEHHBIM ¥ OXPaHHbBIM
yHKUMAM KaK B YCIIOBUSIX BOOPY-
sxeHHoro koHdumkra (BK), Ttak u
BHe ero, 00yCJIOB/IMBaIOT HEOOXOIN-
MOCTb IIPaBOBOTO PeryJIMpoBaHs
VX JIeSITeIbHOCTY KaK Ha Hal[io-
HaJIBHOM, TaK U MeX]yHapOIHOM
YPOBHSIX.

BosHukaeT HeOOXOIMMOCTH CO-
3[aHWUS  IIPaBOBBIX MeXaHW3MOB,
HaIlpaBJIeHHbIX Ha oDecriedeHve
3aIIUTEI IIPaB YejIoBeKa, B TOM uuC-
nie n xeprs BK. Ilpuuem ciemyer
YEeTKO OT/EJISATh 3Ty [esTeJIbHOCTD
OT 3alPeIeHHOrO0 COBPEMEHHBIM
MeXIyHapOJHbIM  IIpaBOM  Ha-
eMHIIYeCTBa, yCTaHaBJIMBaTh
IIpaBOMEpPHBIEC OCHOBAHW?, IIOPAIOK
IIesTeJIBHOCTY YaCTHBIX BOEHHBIX
min OXpaHHbIX ﬂpeﬂ,ﬂleﬂTVlVl 48
OTBETCTBEHHOCTH 3a HapymEHVle
HaIIMOHAJIBHOTO VI MeX/TyHapOIHO-
ro IpaBa B IIpOLIECCE ee OCYIEeCT-
BJICHVIS.

VkazaHHbIE IpobIIeMbI
00yCIJIOBJIEHEI ellle 1 TeM, YTO MMe-
foryecs: TpobesTbl B MeX Ty Hapol-
HOM IIpaBe OOJIErdaroT VICIIOJIb30-
BaHMe HaeMHWMKOB, yBeJIVI‘iVlBaIOT
VIX KOJINYECTBO, CIIOCOOCTBYIOT BO3-
HVUKHOBEHWIO HOBBIX CIIOCOOOB WX
HpVIBJIe‘{eHVIﬂ, B TOM 4YucCjie B pa—
VIOHaX BOOPYKeHHBIX KOH(IIVIKTOB.
TlosTomMy rocypmapcTsa JIOJDKHbBI He
TOJIBKO paTVICpVILU/IPOBaTb i HPVI—
COeMHUTBC K MeXayHapoiHou
KOHBEHIIUW O BepOOBKe, VMCIIOJIb30-
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the Vikings were forced to join the army of the Byzantine Empire and Kievan
Rus’. To support this fact, we can illustrate it by the content of the Tale of By-
gone Years (1015-1024), which states that Prince Yaroslav sent emissaries to
Scandinavia to hire soldiers, as well as by the Scandinavian saga Eymundar
péattr hrings, outlining which award was given to the emissary Eimund for hir-
ing Scandinavian troops (“received feeding in the city of Polotsk”).

The saga also contains conditions for hiring Normans for service:

1) the treaty between mercenaries and a prince was concluded every year;

2) mercenaries get paid in the form of money (Scandinavian silver
ounces), fur, cattle;

3) the Normans received food, housing, equipment and clothing” °.

When hiring Normans, Kyiv princes faced a number of problems, in
particular, to reconcile mercenaries, they were forced to increase payment
for their services, Varangian emissaries had the right to marry aristocrats and
take control over the city, etc. °.

Kievan Rus also acted as a mediator in the process of hiring Scandinavian
soldiers by the Byzantine Empire. In particular, the agreement between
Kievan Rus’ and the Byzantine Empire (911, 944) stipulated principles of
mutual assistance between the Kiev Prince Vladimir Sviatoslavich and the
Byzantine Emperor Basil 11 7.

The advantages of concluding a treaty with the Byzantine Empire for
Scandinavian mercenaries in comparison with Kievan Rus’ were the following
circumstances:

the agreement with the Byzantine Empire was more long-term (up to 29
years), with Kievan Rus’:1 year;

payment under the agreement with the Byzantine Empire was up to 20
times higher than under the agreement with Kievan Rus’;

had an opportunity to obtain an additional share of military trophies in the
Byzantine Empire.

However, after the Varangians accepted the Rhos detachment (formed
through Kievan Rus’) to participate in the revolts in the Byzantine Empire
(after 1043), the level of cooperation between the two states in the field of
mercenary activities declined.

In the XV century, in Italy and Germany, control over mercenaries was
implemented by condottieri in compliance with corresponding agreements.
Although, condottieri often pursued their own political goals, in particular,
taking power in a state hiring troops. For example, the condottiere Muzio
Attendolo (Sforza) became the founder of the Sforza dynasty which ruled
Milan since the XV century.

In Poland (XII-XV centuries), the king gave permission to hire soldiers
provided that the rittmeister received “reporting letters” and the hetman
possessed certain powers as the king deputy in directing army. The
mercenary army underwent lustration procedure: inspection by relevant royal
officials, the commander took a corresponding oath after such inspection
(the first documentary evidence of such an oath which have survived and
dates back to 1525) 8. Furthermore, a Polish king had the right to forbid hiring
troops in Poland. For example, in the XV century, it was strictly forbidden for
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HeHa IIpW IOJIepXKe MHIVBUIIYaIbHOIO VCCilefoBaTelbckoro rpanTa 2009 roma Hayuwsoro
®Domnpa I'Y-BIID (NerpanTa 09-01-0049). URL: http:/ / cat.convdocs.org/docs/index-35807.html
¢ Bepnancekuit b. B. Mixxnapopsi korditikTi: Kype ek, K.: AT «Bu. gim «ITepconai», 2012.
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the German Order to hire troops in the territory of not only Polish but also Po-
meranian and Lithuanian rulers.

Since the XIV century, Swiss mercenaries were extensively used in
Europe. For instance, Louis XI signed a treaty with Swiss cities on “constant
provision of military force” (1474), Charles VIl created the Swiss permanent
active army (1495). It was in the XV century when a new stage in the foramtion
of mercenary activities started to develop: transfer of troops to other states by
states that hired mercenaries in their own territory.

In the Ukrainian territory, in the period of Cossacks development, such
a phenomenon as mercenary activities was conditioned by the following
factors: border territorial location of Cossack troops enabling to maintain
constant military and political contact with other states. In particular, at
the end of the XVI century, the Polish government decided on creating a
registered Cossack army, as opposed to which, in connection with the socio-
economic crisis, Free Cossacks developed which acted as a civilian military
social strata.

Examples of hiring Ukrainian Cossacks by foreign countries:

A. Komulovi¢, papal envoy, Ambassador of Emperor Rudolf Il Erich
Lyasota hired a detachment of 12 thousand Cossack volunteers (1593-1594);

The Zaporozhian Cossacks took part in campaigns of False Dmitry | and
False Dmitry Il to Muscovy in 1607-1612;

The Cossacks were involved in the Thirty Years’ War (1618-1648)
alongside a party that hired them;

Count de Brezhi with the assistance of B. Khmelnytsky hired a detachment
of Cossacks to participate in the military confrontation between France and
Spain (1645), etc.

An essential component of hiring Cossacks for military service in a foreign
country was conclusion of an agreement that determined conditions of such
military service, including terms for services payment, distribution of military
trophies, procedure of transfer-acceptance of a flag of the owner-hirer, which
is aligned with an international legal act recognizing authority of the hirer over
the army °. In case of agreement non-fulfillment, the Cossacks could rebel
and terminate the agreement with the hirer.

Participation of the Cossacks in various army conflicts contributed to
the enrichment of their military experience, enhanced the formation of a
special martial art, combining tactical principles of various military systems,
which in turn contributed to effective combat against the Polish-Lithuanian
Commonwealth during the National Liberation Battle (end of the XVI - middle
of the XVII century).

Decline of mercenary activities took place in the XVIII-XIX centuries.
In particular, it was forbidden to hire military during the French Revolution.
At the beginning of XIX century, in the German states, there was an active
struggle against the hiring of soldiers, but the hiring of the Swiss for the
symbolic guard of the Vatican City still exists today °.

In the modern period, mercenary activities began to blossom in the 60-
90’s of the XX century, during the period of Africa decolonization. In particular,
mercenaries were used in certain African countries while civil war. For
example, Moise Kapend Tshombe (Congo Prime Minister) hired mercenaries
from European countries in 1964, and the Sierra Leone government hired a
private military company: Executive Outcomes from the Republic of South
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BaHUW, (pUHAHCUpOBAaHUU U OOY-
YeHWVI HAeMHUKOB, a U IPUIEPXKNU-
BaTbCsI €€ ITOJIOKEHIVI.

Ha pamnoMm stare Hambosiee
pe3yJIbTaTUBHBIM ~ IIyTeM  IIpe-
KpaireHusi BepOOBKM HaeMHUKOB
ABIIAETCS  CO3[aHMe CTPOrMX U
adpdexTrBHBIX HaIMOHAJIFHO-
MPaBOBbIX HOPM, 3allpeniaonx
c1yxOy HaeMHWKa, BepOOBKY, Ha-
[paBjieHue U TPaHCIOPTUPOBKY
HaeMHWKOB B pa3HbIe paT;IOHBI 3eM-
HOTO Imapa, a TakXke 3aKToueHue
COIVIAIIeHNYI,  IIpegyCcMaTpuUBalo-
VX TIpecyiefioBaHyie M HaKa3aHue
HaeMHUYeCTBa ITyTeM IIpUBIIede-
HUSL K YTOJIOBHOVI OTBETCTBEHHOCTL.
HOBTOMy AJIST peTneH st yKa3aHHbIX
mpoGrieM TIPOBOAVM — MICTOpUYec-
KUV  PeTPOCHEeKTUBHBIV — aHaJIN3
VICTIOJIb30BaHWsA HaeMHWUYeCTBa B
pasHBIe UICTOPUYECKVE TePUOLIHI,
OTCJIeXMBAEM IIPOLECCHl MX pas-
BUTHS, pedOpMUpOBaHMs, Cyllle-
cTBOBaHWVIA U PYHKIVIOHVPOBAHAS
B COBpeMeHHBbIN Iepuoy. B pabore
yKasbIBaeTcsi HeOOXO/IMMOCTh yCTa-
HOBJIEHVISI Pa3/INIVis [IeATeTbHOCT
YacTHBIX BOEHHBIX M OXpaHSeMbIX
KOMIIAaHWVI ~ OT  3aIlperieHHOro
COBpEMEHHBIM  MEXX/yHAPOTHBIM
IIpaBOM HaeMHWNYeCTBa, YCTaHOB-
JIEHVIS TIPaBOMEPHBIX OCHOBaHWVI,
MOpsI/IKa TaKOV [IeATeIbHOCTU U
OTBETCTBEHHOCTVM 3a HapyIlleHue
HaI[MOHAJTBHOTO VI MeXX/TyHapOIHO-
ro IpaBa B IIPOIlECCe ee OCYIIecT-
BJICHWIA.

KiroueBple  cjioBa:  BepOOBKa,
BOOPYKEHHBIVI KOHMIIVIKT, HaeMHU-
K1, OXpaHHbIe OpraHm3an .
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HISTORICAL
CHARACTERISTIC OF
MERCENARY ACTIVTITIES AS
FORM OF PRIVATE MILITARY
COMPANIES ACTIVITY

The prohibition of mercenary
activities at the international legal
level makes the activities of private
military companies the object of
meticulous attention by the inter-
national community.

Existing trends in the wide-
spread involvement of private
military and security enterprises
(PMSE) in military and security
functions both in the context of
armed conflict (AR) and outside of
it determine the need for legal reg-
ulation of their activities at the na-
tional and international levels, cre-
ation of legal mechanisms aimed at
ensuring the protection of human
rights and victims of AR. At the
same time, this activity should be
clearly separated from mercenary
activities prohibited by current in-
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ternational law, establishment of
legitimate grounds, operation pro-
cedure for PMSEs and liability for
violation of national and interna-
tional law in the process of its im-
plementation.

The indicated problems are also
due to the fact that existing gaps in
international law facilitate the use
of mercenaries, increase their num-
ber, contribute to the emergence
of new ways of recruiting them,
and states must not only ratify or
join the International Convention
against the Recruitment, Use,
Financing and  Training  of
Mercenaries, but also adhere to its
provisions.

Currently, the most effective
way to stop recruiting mercenaries
is creation of strict and effective
national legal norms prohibiting
the service of mercenaries, recruit-
ment, sending and transportation
of mercenaries to different parts of
the globe, as well as conclusion of
international agreements stipulat-
ing prosecution and punishment
of mercenaries within the limits
of criminal liability. Therefore, to
solve these issues, we conduct a
historical retrospective analysis of
the use of mercenary activities in
different historical periods; mon-
itor the processes of their devel-
opment, reforming and existence,
functioning in the modern period.
The proposals on the need to distin-
guish the activities of private mili-
tary and security companies from
the mercenary activities prohibited
by current international law, the es-
tablishment of legitimate grounds,
a procedure for such activities and
liability for violation of national
and international law in the process
of its implementation are substanti-
ated.

Keywords: recruitment, armed
conflict, mercenaries, security orga-
nizations.

Vasyl Stratonov, Pavlo Pavlish,
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CARACTERISTIQUE
HISTORIQUE DU
MERCENARIAT FORME
D'ACTIVITE DES ENTREPRISES
MILITAIRES PRIVEES

Interdiction des mercenaires au
niveau juridique international fait
des activités des sociétés militaires
privées l'objet dune attention
meéticuleuse de la communauté
internationale.

Les tendances actuelles de I'im-
plication généralisée des entre-
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Africain 1995. Later, private military companies were extensively used by the
United States during The Iraq War and the Afghanistan War.

In the 1960s and 1970s, when detachments of soldiers of fortune were in
high demand for the governments of Belgium, France, Britain, and the United
States in solving various delicate political matters, classic mercenaries were
finally marginalized, though not completely destroyed. They were replaced by
officially registered (licensed) private military companies (hereinafter: PMCs).

The first PMC was established in the UK in 1967. The surge in the number
of private military companies was traced after the end of the Cold War. The
reason was that the European neoliberal scheme of total privatization, in
accordance with which many areas of former state responsibility in the
field of defense and security came under the control of private companies.
Additionally, reduction of armies in countries of NATO and the former
Warsaw Pact alliance has shaped the market of military experts '’

But in fact, the military category includes those PMCs that operate in
combat zones. It is fairly difficult to make a clear distinction between a private
military and a private security company. It is believed that a PMC is a company
providing offensive services, that is directly or indirectly aimed at resolving
a situation through military means. In turn, PMCs provides defense services
to protect a customer’s life and property. However, it is clear that everything
depends on the situation in combat zones: for example, when protecting an
oil pipeline, the security company can perform military operations against
local partisans or bandits. The use of “private military force” in current
armed conflicts is becoming increasingly widespread. Law-enforcement
organizations believe that military and security companies operating in Iraq,
Afghanistan, Colombia, in countries of Africa and Southwest Asia were aimed
at gaining profit. In particular, to make profit, military private detachments
carried out activities under the leadership of M. Khor, Zh. Shramm, R.
Shtainer, B. Denar, which actively operated in Africa between 1960-1970 2.

In 1967, David Stirling organized the first private military company
Watchguard International (WI), which priority was the work on allied to
London government or international organizations. A crucial point in a
biography of many SAS officers was participation in Oman operations
as instructors of the Sultan Qaboos troops against rebels operated in
the region of Dhofar. Another company Crtupaunra Kilo Alpha Service
fought with poachers in South Africa according to the contract with the
International Wildlife Federation in the 1980s. The operation was called Lock.
Another aspect of this operation was the secret training of the Commando
detachments simultaneously for the Zulu Movement Inkatha and for African
National Congress. During the War between Inkatha and ANC (1990-1995),
the company continued to train fighters of both belligerent parties. In the mid-
1990s, KAS folded its activities.

Security Advisory Service Ltd, established in 1975, was a classic recruiting
office for mercenaries hiring to participate in the Angola war actually just
anybody. The most famous episode of combat activities in the company was
the defeat by the Angolan government troops of its mercenaries detachment
led by “Colonel Kahlan” who fought against government troops in the north of
the country on the side of the FNLA opposition movement.

In the United States, private military business began to take shape on
some other basis. The CIA and the Pentagon required services of not classic
mercenary soldiers, but primarily technician experts. It has become a
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W3n-Bo Hyvoxeropozckoro rocynmsepenrera, 2007. Y. 11. 642 c. C. 140.
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prototype of today’s private military outsourcing. New enterprises were not
traditionally PMCs, but civilian firms hired for specific purposes.

One of the first was Air America organized under the CIA, which from 1959
to 1975 fulfilled a variety of Langley errands in Southeast Asia. Initially, the
construction companies Vinnell and Pacific Architects & Engineers built bases
and military prisons in Vietnam, participated in “delicate operations”. In 1975,
Vinnell received a contract for the preparation of National Guard military units
of Saudi Arabia. It is indicative that in 1979, when rebels had captured the Great
Mosque in Mecca, Vinnell employees planned an assault, and when it failed,
they themselves took part in the second, already successful assault '3,

In the course of the Gulf War in 1991, the ratio of US civilian contractors
to military personnel was already 1:50, however the majority of them were
not military but ordinary private companies. Commercial airlines such as
Evergreen and Southern Air Transport accounted for 65% of all troop and cargo
transportation. All logistic support of the Saudi army was ensured by private
contractors from the United States. On the front line, instructors from the private
military company Vinnell accompanied units of the Saudi National Guard in
battles with Irag’s troops near the city of Ras al-Khafji. DynCorp specialists
maintained most helicopter units in the front-line area. After the war, American
private companies started working in almost all security forces in Saudi Arabia:
BDM International - an air force and land forces, Booz Allen Hamilton — marines
and military colleges, Science Applications International Corporation - navy and
counter-air defense, O’Gara Protections Services - security agencies '“.

An essential area of PSC activities in Africa in recent years has been
fight against piracy. The activity of Somali pirates in the Gulf of Aden and
the Indian Ocean has long remained outside the interests of private military
companies, although the first seizure of a ship by pirates took place in 1991.
The situation changed with the beginning of the operation of the Atalanta
international community in December 2008.

To combeat piracy, the Naval Task Force: CTF-150 (Combined Task Force
150) was established with headquarters in Djibouti and includes warships
from the United States, Canada, France, Denmark, Germany, Italy, the
Netherlands, Portugal and Spain, Turkey, as well as the navies from Australia
and New Zealand.

In January 2009, the Naval Task Force: CTF-151 was created to suppress
piracy and prevent arms trafficking, and includes warships from the naval
forces of the United States, Denmark, Britain and Turkey. In addition, the
United States is using the forces of its 5th Fleet to combat pirates. Warships
of Russia, India and China operate independently in the anti-piracy front '>.

With the advent of navies of the world states, freight companies started
actively investing in ensuring security of their ships. Well-known private
military companies Blackwater and Aegis, as well as companies that
traditionally specialize in maritime security: Drum Cussac, Unity Resources
Group, Trojan Securities International, Securewest International and Blue
Mountain, which not only secured ships but also provided other security
services '°, have entered this market.
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prises militaires et de sécurité pri-
vée dans les fonctions militaires et
de sécurité, a la fois dans les conflits
militaires et dans les conflits armés,
nécessitent une réglementation
juridique de leurs activités aux ni-
veaux national et international, la
création de mécanismes juridiques
visant a assurer la protection des
droits de I'homme et des victimes
du conflit militaire. De plus, cette
activité doit étre clairement séparée
du mercenaire interdit par le droit
international moderne, l'établisse-
ment de motifs légitimes, lI'ordre
du des entreprises militaires et de
sécurité privée et la responsabilité
des violations du droit national et
international dans le processus de
sa mise en ceuvre.

Ces problemes sont également
dus au fait que les lacunes exis-
tantes dans le droit international
facilitent l'utilisation de merce-
naires, augmentent leur nombre,
favorisent de nouvelles fagons de
les recruter, et les Etats doivent non
seulement ratifier ou adhérer a la
Convention internationale sur le re-
crutement, l'utilisation, le finance-
ment et formation de mercenaires,
mais et adhérer a ses dispositions.

A ce jour, le moyen le plus ef-
ficace d’arréter le recrutement de
mercenaires est d’établir une loi
nationale stricte et efficace interdi-
sant le service de mercenaires, le re-
crutement, I'envoi et le transport de
mercenaires dans différentes par-
ties du monde, ainsi que la conclu-
sion d’accords internationaux pour
poursuivre et punir mercenaires
relevant de la responsabilité pénale.
Par conséquent, pour résoudre ces
probléemes, nous effectuons une
analyse rétrospective historique
de l'utilisation de mercenaires a
différentes périodes historiques,
suivons les processus de leur dé-
veloppement, de leur réforme et
de leur existence, fonctionnant a
I'époque moderne. Les propositions
sur la nécessité de distinguer les
activités des entreprises militaires
et de sécurité privée du mercenaire
interdit par le droit international
moderne, l'établissement de motifs
légitimes, l'ordre de ces activités et
la responsabilité des violations du
droit national et international dans
la procédure de sa mise en ceuvre
sont justifiées.

Mots-clés :
militaire, mercenaires,
tions de sécurité.

recrutement, conflit
organisa-
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HISTORISCHE
CHARAKTERISIERUNG
DES SOLDNERTUMS

ALS AKTIVITATSFORM
PRIVATER MILITARISCHER
UNTERNEHMEN

Das Verbot vom Séldnertum
auf volkerrechtlicher Ebene
macht die  Aktivititen  pri-
vater Militdrunternehmen
zum  Gegenstand  skrupuloser
Aufmerksamkeit der internationa-
len Gemeinschaft.

Die aktuellen
weit  verbreiteten  Beteiligung
privater Militér- und
Sicherheitsunternehmen an Militar-
und Sicherheitsfunktionen sowohl
innerhalb als auch auflerhalb be-
waffneter  Konflikte erfordern
die rechtliche Regulierung ihrer
Aktivitdten auf nationaler und in-
ternationaler Ebene, die Schaffung
rechtlicher Mechanismen zum
Schutz der Menschenrechte und
der Opfer bewaffneter Konflikt.
Dariiber hinaus ist es erforderlich,
diese Aktivitit genau vom durch
das moderne Volkerrecht verbote-
nen Soldnertum zu trennen, legi-
time Griinde, die Reihenfolge der
Aktivitdten privater Militar- und
Sicherheitsunternehmen und die
Verantwortung fiir Verstole gegen
nationales und internationales
Recht bei ihrer Umsetzung zu be-
stimmen.

Diese Probleme sind darauf zu-
riickzufiihren, dass bestehende
Liicken im Voélkerrecht den Einsatz
von Soldnern erleichtern, ihre
Zahl erhohen und dazu beitragen,
dass neue Wege der Anwerbung
von Soldnern entstehen. Die
Staaten miissen die Internationale
Konvention tiber die Werbung, den
Einsatz, die Finanzierung und die
Ausbildung von Soldnern nicht
nur ratifizieren oder sie beitreten,
sondern auch ihre Bestimmungen
einhalten.

Heutzutage besteht der wirk-
samste Weg, um die Werbung
von Soldnern zu stoppen, darin,
strenge und wirksame nationa-
le Rechtsnormen zu machen, die
den Soldnerdienst, die Werbung,
Entsendung und Beférderung von
Soldnern in verschiedene Teile
der Welt verbieten, und interna-
tionale Abkommen abzuschliefien,
die die strafrechtliche Verfolgung
und Bestrafung von Soéldnern
vorsehen. Um diese Probleme zu
losen, fithren wir eine histori-
sche retrospektive Analyse des
Einsatzes von Soldnern in ver-
schiedenen historischen Epochen
durch, verfolgen die Prozesse ihrer

Trends der
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New companies have been created specifically for this segment of the
security market: SeaMarshall, Solace Global Maritime, Naval Guards Ltd,
Nautilus International, Shield consulting, Asgard Defense, Aspida Maritime
Security, Trident Group, Shield Risk Consulting, ESPADA Marine Services,
Neptune Maritime Security, Inc., Zebra Tactical Solutions, Erus Maritime,
Halliday Fine, Security Services Ltd.

Later, there were organizations uniting these companies, such as SAMI
(Security Association for the Maritime Industry).

Some companies started buying gunboats to perform tasks. Thus, the
British company Convoy Escort Programme Ltd with the support of Jardine
Lloyd Thompson Group bought seven patrol boats of ship convoys intended
for ship convoying and protection from pirates. Work of the US PSCs was not
limited to piracy counteraction, but also included provision of combat and
logistics support for the US Navy, as in the case of PARATUSEC, or security
of facilities in the ocean, as, for example, the contract of security of the US
Navy facilities at Kwajalein Atoll which was executed by the Alutiiq LLC
company.

Currently, a substantial number of researches is dedicated to the issues
of mercenary activities and international legal status of private military
companies, since they have a significant impact on military conflict resolution
and post-conflict regulation, especially while respecting human rights and
norms of international humanitarian law.

Ukraine takes part in corresponding initiatives regarding creation of
international legal regulation (for example, Ukraine has joined the Montreux
Document), which in turn helps to defend national interests of the state and
enhance its international prestige.

Conclusions. At different historical stages there were mercenary activities
as a form of organization and fulfillment of security and other military
functions. Over the years, forms of using military mercenary activities,
legal documents governing their relations have changed, but the essence
and their purpose have not changed. At the same time, since the 60’s of
the twentieth century, forms of existence and functioning of mercenary
activities were changing and as a result, the first private military company
Watchguard International was established, which was aimed at working for
alliance or international organizations. Already in the 21st century, joint
military alliances have been combating piracy and arms trafficking. Despite
such positive consequences, having studied history it may be concluded that
mercenaries are not bound by oath with the state, therefore they can turn a
gun on both one direction and the other. Existing gaps in international law
facilitate the use of mercenaries, increase their number, and contribute to the
emergence of new ways for their recruitment.

Given the above, we emphasize that states must not only ratify or join
the International Convention against the Recruitment, Use, Financing and
Training of Mercenaries, but also adhere to its provisions. At present, the most
effective way to suppress mercenaries recruitment is to establish strict and
efficient national legal framework prohibiting mercenary service, recruitment,
sending and transportation of mercenaries to various parts of the world, as
well as conclusion of international agreements that stipulate prosecution and
punishment over mercenary activities within the limits of criminal liability.
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