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YMUCHE BBUBCTBO 3 METOIO ITIPUXOBATH THIIHWHI 3JIOUYUH
ABO NOJIET'IIUTHA UOT'O BYMHEHHSA Y KPUMIHAJIBHOMY 3AKOHOJABCTBI
KPAIH POMAHO-'EPMAHCBKOI ITPABOBOI CIM’1
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JOKTOPAHT KadeIpH KPUMiHAJIBHOTO NPaBa, KPUMIiHAJILHOTO MPOIecY Ta KPUMIHATICTHKH
JIBH3 «Oodecvkutl Hayionanvrutl yrieepcumem imeni 1.1. Meunuxosay

CratTst npucBsiveHa NopiBHANbLHO-NPABOBOMY AOCHIMKEHHIO YMUCHOTO BOMBCTBA 3 METO MPUXOBATU iHLWMIA 3nounH abo nonerwmt noro
BUYMHEHHS. 3AiicHEHO ornsag cy4acHux npobnem keanidikawii Lboro 3no4mHy. PobrUTbCA BUCHOBOK NPO HEOOXIAHICTb YAOCKOHANEHHS KpUMiHanb-
HOro 3aKOHOAaBCTBaA YKpaiHu.

KntoyoBi cnoBa: kpuMiHanbHe nNpaeo, 3MOYMHU NPOTU XUTTS, YMUCHE BOMBCTBO 3 METO MPUXOBATM iHLWMIA 3noYnH abo nonerwmT noro
BUVHEHHS.

Cotyna A.C. / YMBILNEHHOE YBUNCTBO C LIENbIO CKPbITh APYIOE MNPECTYMNEHUE WM OBNEMYXATL ErO COBEPLUEHUE B
YIONOBHOM 3AKOHOIATENILCTBE CTPAH POMAHO-TEPMAHCKOW NMPABOBOW CEMbBM / Opecckuit HaLmoHamnbHbIA YHUBEPCUTET WM.
.. MeyHukoBa, YkpanHa

CTaTbsi NOCBsILLEHHasi CPaBHUTENbHO-NPaABOBOMY UCCEAOBaHUI0 YMBbILLIIEHHOTO YOUIACTBA C LiENbIO CKPbITb APYroe NpecTynneHue unu ob-
nerynTb ero coeeplueHne. OcyLiecTsneH 0630p COBpeMeHHbIX Npobrem kBanudukalmm atoro npectynneHus. [lenaercs BelBog 0 HeobxoaMmo-
CTW YCOBEPLUEHCTBOBAHWS YrONIOBHOTO 3aKOHOAATENbCTBA YKpaunHbl.

KnioueBble crioBa: yronoBHOe NpaBo, NPECTYMNMEHNs NPOTUB XU3HW, YMbILLTIEHHOE YOUIACTBO C LeNblo CKPbITh ApYroe nNpecTynieHne unm
0bnerynTb €ro CoBepLLEHNE.

Sotula A.S. / THE PREMEDITATED MURDER ON PURPOSE TO HIDE OTHER CRIME OR TO FACILITATE ITS FULFILLMENT
IN THE CRIMINAL LEGISLATION OF THE COUNTRIES OF ROMANO-GERMAN OF THE LEGAL FAMILY / Odessa national university,
Ukraine

The clause devoted to rather-legal research of a premeditated murder on purpose to hide other crime or to facilitate its fulfilment. The review
of modern problems of qualification of this crime is performed. Court practice studying shows that more often behind point 9 of a part of second
clause 115 of Criminal Code of the Ukraine murder when it is directed on concealment or alleviating of a new crime is qualified. It is necessary
to notice that in the penal legislation of the countries of the romano-German legal family the specified circumstances are presented widely, thus
their combinations of general with other circumstances or separate use are different enough, is equal as variants of interpretation of such possible
combinations. The carried out analysis of corresponding rates of the countries of the romano-German legal family allows to formulate a conclusion
that a problem of responsibility for murder, cogesiHo on purpose to cover other crime or to facilitate its fulfilment, dares the penal legislation of
foreign countries as in the Special part by means of designing of qualifying signs, and in the General part at a regulation of institute of plurality of
crimes. Besides, practically all researched penal statutes consider as a hard case murder, cogesiHo on purpose to cover other crime or to facilitate
its fulfilment which testifies to objectively raised degree of public danger of such action which does not depend on national and other features of

the states. The conclusion about necessity of improvement of the penal legislation of Ukraine becomes.
Key words: criminal law, crimes against life, premeditated murder on purpose to hide other crime or to facilitate its fulfilment.

IMocTraHoBka npodiaemu. Y mTyHKTI 9 YacTHHH JApyroi
crarti 115 KK Vkpainu 00’eaHaHo ABi kBanihikyroui 03HAKU
BOMBCTBA — 3 METOIO IPUXOBATH 1HIIMHK 3JI0YMH 200 MOJIET -
TH 0ro BUNHEHHSI.

[ligBumiena HeOe3lnmeka yYMHCHOTO BOHMBCTBA 3 METOMO
MPUXOBATH IHIIMI 3]I0YMH 200 TONETHIUTH HOTO BYMHEH-
Hs1 00yMOBJIEHa IOCTaBileHO0 MeToro. IIpo Bkpail HeraTus-
Hi OCOOMCTICHI XapaKTEepUCTHKH Cy0’ €KTa Takoro BOMBCTBA
CBITYMTH Te, IO BUHHUH 3apajyl BUNHEHHS 3JI0YHHY TOTOBHI
BUKOPUCTOBYBATH OyIb-sIKi 3aCO0H, BKJIIOUAIOYM YMHCHE TO-
30aBJICHHS KUTTS 1HIIIOI JFOAUHM. 3a3HaveHi 11k 1 3aco0u 3a-
CIIYTOBYIOTh HEI'aTHBHOT OLIIHKH, SIKa 1€ O1JIBIII ITiCHITFOETHCS
y pasi ix KoMOiHaIliT, 1110 ¥ o/IepIKalIo BiAMOBIIHE BiIOOpaKeH-
HS B YMHHOMY KPUMiHAJIFHOMY 3aKOHOJIAQBCTBI.

MeTo10 €TATTi € TojaNblIa TEOPETHYHA PO3pPOOKa TEMHU
KpUMiHAJIbHOI BiNOBIAJIBHOCTI 32 YMUCHE BOUBCTBO 3 Me-
TOIO MPUXOBATH 1HIIMH 37104MH a00 MOJNETIINTH HOTro BUMHECH-
HS 3 YpaxyBaHHSIM Cy4acHUX JIOCSATHEHb KPUMiHAJIBHO-TIPaBO-
BOT KOMITAPaTHUBICTHKH.

Cran pocaimkens. KomnaparuBicTcbke KpUMiHAIBHO-TIPa-
BOBE BUBUCHHSI Pi3HUX BU/IB YOMBCTB B YKpaiHi HE CTAJIO peaMe-
TOM CIICIIAILHOTO AOCII/PKeHHS. Pi3Hi acrleKTH 3a3HaueHoi mpo-
OJIEMAaTHKH JIOCITIKYBAINCH BITYU3HIHUMHE (PaxiBISIMH, 30KpeMa
M.IL Baxanosum, A.B. Baitnosum, 10.B. Bayninum, B.K. ITpu-
nrykoM, M.I. MensaukoMm, B.O. HaBporskim, JILA. Ocranenko,
O.J1. Crapxo, B.B. Crammcom, B.f1. Tariem ta iHmmmu. Asne
BIZICYTHI KOMIUICKCHI MOPIBHSILHO-IIPABOBI JOCII/DKCHHS KPH-
MiHaJIBHOI BiATIOBINAJILHOCTI 32 TaKi 3JI0YMHHM, IO BKa3y€ Ha
HEOOXiTHICTh ETAIbHOTO JIOCIIKEHHS 3a3HaUYEHOT TPOOIeMH.

BukJiaj ocHoBHEX nosiozkeHb. [Ipodecop B. K. Tpumryk
3a3Hayae, IO A HAasABHOCTI CKJIaly yMHUCHOIO BOMBCTBA 3
METOI0 NPHUXOBATU IHIIMI 3JI0YMH HE Ma€ 3HAUCHHS, HaMa-
raBcsl IPUXOBATH BUHHUHN 3aKiHUCHUH 37I0YMH, TOTYBaHHS 10
3JI04MHY 4M 3aMax Ha 3youuH [1, c. 278]. Kpim Toro, myHK-
toMm 13 TlocranoBu [lnenymy BepxoBHoro Cyny Ykpainu Bix
7 motoro 2003 poxky BU3HAUECHO, 110 A KBadidikanii ymuc-
HOro BOMBCTBA SIK TAKOTO, 1[0 BUMHEHE 3 METOIO0 MPUXOBATH
THIIMH 37I09HH, HE Ma€ 3HaYEHHs, Y1 OyB BUHHUH MPUYETHUM
10 3JI0YUHY, KU NPUXOBYEThCS. SIKIIO BiH BUMHUB YMHUCHE
BOMBCTBO 3 METOI0 IPUXOBATH paHillle BUMHEHUI HUM 3J10-
4uH, foro nii kBamidikyioTbes 3a Ti€lo crarrero Kpuminais-
HOTO KOZIEKCY YKpaiHH, SIKOIO mnepe0aueHo BiAMOBIIaIbHICTh
3a IPUXOBYBAaHHUH 3JI0YMH, Ta 338 MYHKTOM 9 YacTHHHU JIpyroi
crarti 115 KK Vkpainu [2].

ITpu xBamidixamnii nux yOuBcTB HEOOXiZHO BpaxoByBaTH,
II0 KO>KHE 3 HUX MO)Ke OyTH BUMHEHE TIIBKH 3 IIPSIMHM YMHC-
5oM (y JIaHiif HOpMI MPSIMO BKA3Y€EThCS HA CICLIANbHY METY
37104HHY). Y 3B’S3KYy i3 I[IM HEe MO)KHA BU3HATH OOTPYHTOBa-
HOIO AYMKY IIPO T€, 1110 BOMBCTBO 3 METOIO IPUXOBATU 1HIINI
3JI0YMH MOXKJIMBE 1 3 HEIPSIMUM YMUCIOM. Y IIbOMY pa3i MeTa
MIPUXOBaHHS 200 MOJErIIeHHs BUNHEHHS 1HIIOTO 3JI0YNHY BHU-
3HAYAE i XapakTep YMHUCIy camoro BouBcTBa [3, ¢. 191].

BuBueHHS cyn0BOi IPAaKTUKHU IIOKa3ye, 1110 HaiyacTimle 3a
nyHkToM 9 yactunu apyroi crarti 115 KK Vkpainu kBanigi-
Ky€Tbcsl BOMBCTBO, KO BOHO CHPSIMOBAHE Ha IMPUXOBAHHS
a00 TONEeTIEeHHs] HOBOTO 3JI0YHHY. Tak, HAPUKIIAJ, 3T1THO 3
BupokoM cyny [4], 13 cepnus 2011 poky, npudnuzzo 06 11
roiuHi, B Oepe30BOMY Tal0, PO3TAIIOBAHOMY B paioHI KO-
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JIMIIHBOTO KOTJIOBAaHY BiJICTiiHMKA mmaxTH «[ipchbka» Micrta
T'ipceke Jlyrancokoi o6macti, ooBuHyBaueHi Y. ta K. pasom i3
notepriyuM 1. BxuBanu ciuptHi Hanol. ITix yac BKUBaHHS
CHMPTHUX HAIOIB, NPUOIM3HO O 15 roauHi, morepminuii cras
BHCJIOBIIIOBATH 00pasu Ha ajpecy oOBuHyBaueHol K., sika Ha
IPYHTI DPanTOBO BHHUKIUX HENPHUSA3HUX CTOCYHKIB HOTOIO
HaHecJa OJUH yAap IO FOJ0Bi 3 IPaBoro OOKy MOTEPILIOMY,
SIKM BrIaB Ha 3emutto. [licns nporo oOBUHYBaueHuil V., epe-
OyBarO4M B CTaHI aJKOTOJBHOTO CIT'SHIHHSA, MiIHIIOB 10 Jie-
»adoro norepriyioro I1. i 3aBraB HOMy HE MEHIIIE JIBOX yIapiB
KyJIaKoM 1 HOroo B 00JacTb Ioj10BH Ta Tyiy6a. [lotiM 06Bu-
HYBa4€Hi, 11041 Y3rOPKEHO, MAIOUH CIUIbHUI yMHUCENT Ha 3a-
OJIIsTHHSI HEBU3HAYCHOT IIKOAM 3/10pOB 10 norepminoro I1., 3a-
B OCTAaHHROMY HEBCTAHOBJIEHY KiJIbKICTh, aje He MEHIIe
HIK 10 OJJHOMY yAapy HOTOIO B OOJNacTh TylyOa Ta TOJIOBH,
CIPUUYMHUBILY IOTEPHUIOMY TSDKKI TUIECHI YIIKOIKEHHS B
0071aCTi TOJIOBH, HEOS3IIEUHI JIJIS dKUTTS B MOMEHT 3aIlOlisTHH,
TICJISL YOTO 3IIITOBXHY/IM HOTO HA JIHO KOTJIIOBaHY, a cami To-
BEPHYJIMCS Ha MICIIe Ta MPOIOBKUIIN BXKUBATH CIIMPTHI HAIOT.

ITicnst BXKUBaHHS CHMPTHUX HanoiB oOBuHYyBadeHa K. 3a-
IIPONOHYBaIa OOBUHYBa4€HOMY Y. 3 METOIO MPUXOBATH 3JI0-
YMH y BUJI CIIPUYNHEHHUX TSDKKUX TiNECHHX YIIKOMKEHb IMO-
Teprisomy I1. BOUTH OCTaHHBOTO.

3amrsa peamizarii 3araJpHOTO 3JIOYMHHOTO YMHUCHY, CIIPSi-
MOBAHOI0 Ha BOMBCTBO, rpoMazasnu Y. ta K. npuitnuiu Ha THO
KOTJIOBaHY, [ie JIekaB notepninui I1., HakuHynu Ha HOro MU0
MarepyaTii IIHYp, SKUH YOBOX CTallM 3aTsAryBaTd Ha IIUT
MOTEPIIIOr0, B pe3y/bTari 4oro BiH mopeascs. Toji, mpojo-
BXYIOUH JiSTH y3TO/DKCHO, OOBHHYBAaUCHI HAKUHYIIU HA IIIHIO
rpomansiHuHa [1. 3HaiiieHnid HUMH Ha MICI[i TYMOBHUH YIIiJIb-
HIOBAY, SIKUH TAKOXX 3aTSAMIN HA HOTO MK, 1 TAKUM YMHOM BUH-
HWJIN BOMBCTBO mOTepijoro [4].

3a raHoro crnpasoto ii 00BuHyBaueHux Y. Ta K. kBasidiko-
BaHi 3a yacTuHOO Apyroto crarti 121 KK Ykpainu Ta 3a myHk-
tamu 9, 12 yactunu npyroi crarti 115 KK Vipainu, ockinbku
B CY/li BCTAHOBJICHO, 110 BOHHU JIINCHO YMHCHO, TPYIIOK 0Ci0
3aIIOMIsIN TTOTEPIILIOMY TSDKKI TIIECHI YIIKOJUKCHHS Ta 3 Me-
TOIO NIPUXOBATH el 3JI04UH UePe3 HEBEIUKUII IPOMIXKOK dacy
3a MOTMEPEIHbOK 3MOBOK MiK COOO0, 31MCHUIIN Horo BOMB-
ctBO [4]. Ha Hanty nymky, kBasiQikaris DisiHHS 3/iliCHEHA Bi-
PHO, TIPH [[LOMY CITiJ] 3a3HAUUTH, 1110 Ha KBaTi(DiKAI[iF0 BUHHE-
HOTO HE BILUTUBAE POJIb, IKY BUKOHYBAB BUHHUH MTPU BUNHEHHI
IHIIIOTO 3JI0YMHY: € BiH HOT0 OpraHizaTtopom, mij0yproBauem
4y mocodnukoM [1, ¢. 279].

STk BKe 3a3HAYANIOCs, MyHKT 9 yacTuHu japyroi crarti 115
KK VkpaiHu MIiCTUTbh JBi aJbTepHATUBHI OOTSKYIOUl O3HAKU
YMHUCHOTO BOMBCTBAa — IPUXOBYBAHHS IHIIOIO 3JI0YMHY abo
TMOJICTIICHHSI HOTO BYMHEHHS. Y 3B’SI3KY 3 IMM Tpeba BiMITH-
TH, 0 Y KPUMIHAIBHOMY 3aKOHOJIABCTBI KpaiH poMaHO-Tep-
MaHCBEKOT IIPaBOBOI ciM’T 3a3HaUCHI 00CTABUHU IPEACTABICHI
oOcTtaBuHaMH 200 OKPEeMOro BHUKOPHUCTAHHS € JOCHUThH Pi3HO-
MaHITHHMH, TaK CaMO SK BapiaHTH TIIYMayeHHS TaKHX MOX-
JIMBUX KOMOIHALI.

Hopma npo BiANOBiaIbHICTb 38 YMUCHE BOMBCTBO 3 METOIO
IPHUXOBAaTH a00 IMOJIETIIUTH BYMHEHHS iHIIOTrO 3JI0YHMHY, KpiM
nyHKTy 9 wactunu apyroi crarti 115 KK Ykpainu, 3naiinuia
CBOE BiJJOOpayKECHHSI 1 B KPUMIHAJIBHUX KOJIEKCaX 0ararbox Kpa-
1 komuiHboro CPCP (1. 8 4. 2 ct. 139 KpumiHasibHOTO KOJEK-
cy binopyeci [5, c. 542], n. 11 4. 2 ct. 104 KpumiHambHOTO KO-
nekcy Bipmenii [6], 1. «i» 4. 2 c1. 109 KpuMiHaibHOTO KofIeKCy
Ipysii [7, ¢. 167], n. 6 ct. 114 KpuminanbHoro koziekcy Ectonil
[8,c. 1138], m. 13 4. 2 ct. 97 KpuminanbHoro koaekcy Kuprus-
crany [9], . 8 ct. 117 KK Jlarsii, . «o» 4. 2 ct. 97 Kpuminais-
HOTro Koziekey Y30ekucrany [10, c. 321]).

JIuToBCHKHIA 3aKOHO/ABEIb Y BIAMOBIIHIA HOpMI 0OMEK-
YETBCS JIMIIE BKa31BKOIO HA METY NMPUXOBAHHS 1HIIOTO 3710YH-
Hy (1. 11 4. 2 ct. 129 KpuminansHoro koaekcy JIutsu), nmpak-
TUYHO irHOpYIo4H y cTarTi 114 « BOUBCTBO Ipu OOTSIKYIOUUX
o0CTaBUHAX» TaKy METY, SIK IOJICTIICHHS! BUMHEHHS iHIIOTO
3moumny [11, c. 243].

Juns kpain-yuacHuup CrisapyxHocti Heszanexxnux Jlep-
)aB y MozensHOMY KpHMiHaJIbHOMY Kofekci Bij 17 moToro
1996 poxy Oyna chopMyapoBaHA Taka KOHCTPYKIIS: yMHCHE
BOUBCTBO «3 METOIO CXOBAaTH iHIIMM 3JI0YMH 200 MOJIErIINUTH
HOTrOo BUMHEHHS, a TaK CaMoO IMOEIHAHE 31 3IBAJITYBaHHAM a00
HACHJIBHULIBKUM 3aJI0BOJICHHSM CTaTeBOI MPUCTPACTI B IHIINX
¢dopmax» (m. «wm» 4. 2 cr. 111 Mogensaoro Kpuminanasaoro
xoznekcy) [12]. s Hopma crana OCHOBOIO Juis (POpPMYBaHHS
BiANIOBIHOTO MTyHKTY B KPUMiHAIBHUX KOAEKCAX IESKUX Kpa-
TH-KOJIMIIHIX COFO3HUX pecnyOuik (m. 6 4. 2 ct. 120 Kpumi-
HaJTbHOTO Komekcy AsepOaimkany [13, c. 147], m. «x» 4. 2
cT. 96 KpuminansHoro kozpekcy Kazaxcrany [14], m. «x» 4. 2
ct. 105 Kpuminansnoro xoaekcy Pociiicskoi @eneparii [15],
. «M» 4. 2 cT. 104 KpuMiHanbHOTO KOJEKCy TaDKUKUCTaHy
[16)).

MoniaBChbKUi 3aKOHO/IABEIlb, TAKOXK B3SIBIIM 332 OCHOBY
BIZMOBIAHKI TyHKT MogenbHoro KpuMiHaIbHOTO KOZEKCY
CH/I, 3 siKoiCh MPUYMHHM BHUKIIOUUB i3 (OPMYIIOBaHHS «Ha-
CUIIbHHIIBKE 3a/I0BOJICHHSI CTAaTEBOT MPUCTPACTI B IHIIUX (Pop-
Max», 3IUIIMBIIA KBaTi(hiKOBAHUM JIMIIE YMUCHE BOUBCTBO,
MO€IHAHE 31 3rBANTYBaHHAM (1. «i» 4. 3 cT. 145 Kpuminainb-
Horo xopexcy Mongosu [17, c. 94]). Ha namy nymky, Taky
MIO3UIIII0 MOJIJJABCHKOTO 3aKOHOAABISI MOKHA BBA)KaTH HEJO-
DIISJIOM, SIKMH BEMAarae BiJIIOBITHOTO KOPUTYBaHHSI.

Ha nymKy JOCHIAHUKIB THX KpaiH, fKi B KpUMIHaJIbHO-
My 3aKOHI MalTh (OPMYIIOBAHHS, aHAJIOTIYHE BiJIMOBIIHIN
HopMi MopensHoro Kpuminaneraoro konexcy CHJI, Bci Tpu
O0TsDKYHOUl OOCTaBUHH, SIKI MICTATHCS B HOpPMIi, OIHOPIIHI
3a CBOEIO CHPSMOBAHICTIO 1 OB S3aH1 31 BUNHEHHSIM HOPSII 3
yOMBCTBOM iHIIOrO 3104uHY [3, c. 191], a0 > BOHU 3HAUHOIO
MIpOIO B3aEMHO TiepeTHHatThes [18, ¢. 77]. IlixBuiieHa He-
Oe3reka nuX BUJIB YOMBCTBA B TOMY W TOJIATAE, [0 BUHHUIMA
BYMHSIE 1Ba 3JOYMHU. Y MEPIIUX JBOX OOTSHKYIOUHX 00CTa-
BHHAX MOBA /e PO 1HILI 3JI0YMHU HE3AIEKHO BiJ CTYNCHIO
TXHBOT TSHKKOCTI, Y TPETHOMY BHUIIAIKY MAEThCS HA yBa3i BUH-
HEHHS 3TBAJITYBaHHS a00 HACWIIPHHIBKHUX Jill CEKCyaJbHOTO
XapakTepy — 3JI04YMHY TSHKKOTo a00 0coOIMBOT TSHKKOCTI [3, ¢.
191]. ToOTo He Mae 3Ha4YEHHS, SIKUI XapaKkTep Mae Lel 1HIui
3JI0YMH, JI0 SIKOT KaTreropii BiH HaJICKUTh. SIKIIO BUHHUIN #/1e
HAa 3aT0/IisIHHS CMEPTI JIFO/IMHI, 11100 CXOBAaTH 3JI0YHUH HEBEIIU-
KOi TSDKKOCTI, HeOe3leKka Takoro BOMBCTBA HE 3HMKYETHCS.
Cka3zaHe CTOCYeTbCA M PIIKUX BUIAIKIB YOUBCTBA 3 METOIO
NPUXOBAHHSI YSBHOTO 3JI0YHMHY, KOJIM BUHHUHN MOMHJIKOBO BBa-
Kae, 0 HOMY 3arpoKye KpUMiHalbHA BIJIMOBINANBHICTh 3a
Iii, skl B AidcHOCTI 310unHOM He € [18, c. 77]. ¥V uinomy 3
II€I0 TOYKOIO 30Py MOYKHA ITOTOUTHCSL.

KpumiHanbHe 3aKOHOJABCTBO KpaiH «JaJleKOro 3apyOixk-
XKsD» TaKOK PO3IVIsia€ MeTy BOMBCTBA — NMPHUXOBATH 1HIIMH
37I04MH a00 MOJIETIIMTH HOro BYMHEHHS — SIK OOCTaBHHY,
sika OOTSKY€E Bi/IMOBINANBHICT. Taka HOpMa MIiCTHUTHCS, Ha-
npuknaz, y Kpuminansnomy kopekci bonrapii (m. 8 cr. 116
Kpuminansroro xoxekcy bonrapii [19, c. 94]), Kpuminans-
HOMYy Kozekci Iramii (ct. 576 KpuminansHoro kozxekcy Iramii
[20, c. 402]), KpuminaneHoMy kozekci Hopserii (map. 233
Kpuminansaoro xozmexcy Hopserii [21]), KpuminansHomy
kozekci Typeuunnu (. 7, 9 cr. 450 KpuminanbHOTro KoJek-
cy Typeuunnnu [22]), Kpuminanbaomy konekci ®panuii (4. 2
cT. 221-2 KpuminansHoro koaekcy ®panmii [23, c. 170]),
Kpuminansaomy kopekci ®PH (u. 2 § 211 KpuminansHoro
rxonexcy OPH [24, c. 127]).

30kpema, BOMBCTBO ISl TOTO, IOO CXOBaTW iHIIE 3J10-
YMHHE MisHHS a00 IMOJErIIUTH HOTO BUMHEHHS, TPAKTYETHCS
HIMEIBKOI CYIOBOIO MPAKTHKOIO TPAAMIIHHO Ta HE Ma€ SIKOi-
HeOynp crienudiku [20, c. 319]. Tak, Hanpukiaj, npyu BOUB-
CTBI, CIIPSIMOBAaHOMY Ha NPHXOBaHHS IHIIOTO 3JIOYHMHY, I1O-
TpiGen nmpsimuit ymucen (Verdeckungsabsicht). [Tpu mipomy, 3a
npaktukoro Bepxosaoro Cyny ®PH, BOMBCTBO MOBUHHE OyTH
caMe 3aco00M IIPUXOBAHHS, a HE 3acO00M HOro BUMHEHHS.
Tum camMuM 11030aBIEHHS KUTTS 0COOH, sIKa HIYOrO HE 3Hasa
npo nonepenHe nisiHAs (Vortat), He MiANaAae mij Ai0 JaHOT
o3Haku [25, ¢. 367]. SIkii0 y BANHEHOMY YMHCHOMY BOMBCTBI
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BIJICYTHI TlepepaxoBaHi BHIIEC O3HAKW, TO BUHHHMU Hece Bil-
MOBiIAJIBHICTH 3a maparpadom 212 KpuMiHAIBHOTO KOICKCY
@PH [20, c. 319].

CTaHOBUTH IHTEpEC TMO3UIS HIMEIBKOTO 3aKOHOJABIIS
IIOJ0 NMPHU3HAYCHHS MOKapaHHS 3a BUMHEHHS JIEKUIBKOX 3J10-
4yuHiB. BinnosigHo 10 maparpada 52 KpumiHaabHOTO KOIEKCY
@OPH: «(1) fIx1uro Te caMe AiHHS NOPYLIY€E KiIbKa KPUMIHAIIb-
HUX 3aKOHIB ..., TO BUHOCUTbCS OJlHE MOKapaHHs. (2) Sxiio
MOPYUIYETHCS KiJIbKa KPUMIHAJIBHUX 3aKOHIB, TO TIOKapaHHS
BHU3HAUAETHCS TEM 3aKOHOM, KM Tiepe0auae HaiOLIbIIT TSK-
Ke TIoKapaHHs. BoHO He OBHHHE OyTH M’SIKIIUM, HIX e J10-
IIyCKAlOTh 1HIIII 3aCTOCOBYBaHI 3aKOHU» [24, c. 27].

bau3pkuM 3a TpaguLiero HIMELBKOMY € aBCTPiHChKe KPH-
MiHaQJIbHE 3aKOHOJABCTBO, TMPOTE CYTTEBO BIJPI3HIETHCS Bif
HBOTO B YAaCTHHI perjiaMeHTallii BiAMOBIIaIbHOCTI 32 BOWB-
CTBO, BUMHEHE 3 METOI0 CXOBATH IHIIUI 37104uMH abo HoJer-
muTH Horo BumHeHHs. CrpaBa B ToMy, o KpuminanabHuii
KoZIeKC ABCTPIT HE MICTHTB CKJIa/IiB KBaJTi()iKOBAHUX BOMBCTB.
OpHak y OesKHX CKIIaaax 3J04MHiB, Hanpukian «Kpanmixka,
0o0TsKeHa HacuiIbcTBOM» (map. 131 KpumMiHanbHOIo Kopekcy
ABcTpii), cMepTh HOTEPILIOro BUCTYIIA€ B SIKOCTI OJHOIO 3
KBaJTi(piKOBAaHUX HACIIAKIB [istHHS [26, c. 181-182].

Yactuna gpyra crarti 221-2 KpumiHaabHOTO KOJEK-
cy @pannii nependadae Taky OOTSKYIOYYy OOCTaBHHY, LIO
0B’ s13aHa i3 LIJIIMU BOUBCTBA: FOTYBAHHS YH I1OJICT LICHHS BUHU-
HEHHS IPOCTYNKY a00 CIIPUSHHS BTedi 4 3a0e3medeHHs 0e3-
KapHOCTI BUKOHABIIS UM CIIBYYaCHHUKA MPOCTYTKY [23, ¢. 170].
VY 1mpoMy pasi 3B’S30K MiXK BOMBCTBOM 1 NMPOCTYIKOM ITOBH-
HeH OyTu Oe3nocepelHiM: CyKyIIHe BUMHEHHsS BOUBCTBA 1
OyIlb-SKOT'0 IPOCTYIKY IIOBUHHO BXOAUTH B €JUHUM IIJIaH 3710-
4yuHIS. Pa3oM i3 TUM (paHIly3bKi FOPHCTH BiJI3HAYAIOTh, 110
TaKUi NPSMHHN 3B’ 30K MIDX JJBOMA 3JIOYMHHUMH JTISTHHSIMU HE
CJIiJl pO3yMITH B TOYHOMY 3HAYEHHI CI0Ba: yOUBCTBO Ta IpoO-
CTYIIOK MOXKYTh OyTH BUMHEHI B pi3HUil 4ac i B pi3HUX MiCIIX,
ane came wiero 0co6oro. [TocmigoBHICTS BUNHEHHsI BOUBCTBA
Ta IPOCTYIKY HE Ma€ 3HaueHHs. Hanpukian, crodyarky Moxe
OyTH BUMHEHE BOMBCTBO OXOPOHIIS IJIsl BUMHEHHS KPaIKKH, &
MOTIM caMa Kpajikka, abo crioyaTky Kpauixka, a Mmicis boro
BOMBCTBO OXOPOHIIS 3 METOO BTE€UI 3 MICIIsl BAMHECHHS 3JI0YHH-
Horo aisHHS [20, c. 248].

PosmisHyTa 00TSOKYROUa 00CTaBUHA MIPUITYCKAE JINILE BUK-
HEHHS MPOCTYIKY B 3a3HAYEHHX BUILE IISAX, MOPS 3 YOUB-
CTBOM, 1 HE MOLIMPIOETHCS B IPUHIUMI Ha 35104KH. OHAK Cy-
JoBa npakThka OpaHIlii BU3HAE HASBHICTH 1€l 00TSIKYHOUOT
00CTaBUHM HE TUNBKM y BHIAIKY BUMHEHHS MPOCTYIIKY, alie
i TP BUMHEHHI 3JI0YHMHY 13 3a3HAYCHUMH IIIISIMU — JIJISI TOTY-
BaHHs 200 MOJIErEeHHs BUMHEHHS 3I04UHY a00 I COPUSIHHS
BTeul a00 3a0e3rneveHHs Oe3KapHOCTI BUKOHABIIS M CITIByYac-
HUKa 3104nny. LIs1 o0cTaBrHa cTaBUIacs y BUHY 0c00i1 i TOl,
KOJIA MaB MiCIIe JIMIIE 3aMax Ha MPOCTYIIOK, 3apajIH sIKOTO Biji-
OyBasiocs BOUBCTBO, 00 KOJIM IPOCTYIOK HE MIl CIPUYUHUTH
KPUMiHAJIBHOTO NEPECIIiayBaHHs B CHILY SIKOTO-HEOyIb IMyHi-
Tety (MPUMIpoM, KpajikKka He MOXe OyTH BUMHEHA Ha IKOIY
YOJIOBIKOBI 200 MPSIMOMY POAMYEBI M0 BHCX1IHIiT a00 criaHiit
niHism) [27, p. 27].

B3araini, 3a ¢paHIy3pK0I0 KPUMiHAIEHO-TIPABOBOIO JIOK-
TPUHOIO CIOJIYYEHICTh BOMBCTBA 3 1HIIIMM 3JI0YMHOM O3HAYae
BYMHEHHS MOPSIT 3 YOMBCTBOM OyIb-SIKOTO 1HIIIOTO 3JI0YUHY B
Oyzb-Kill OCIIOBHOCTI. 3JI0YMH, IO CYIPOBOAXKYE BOUB-
CTBO, MOXKE OyTH SIK 3aKiHYCHHUM, TaK i 3aMaxoMm. He mae 3Ha-

YeHHs1, Yd OyB yOMBIIS BUKOHABIIEM a0 TUIBKU CITiByYacHHU-
KOM 1HIIOTO 37104nHY. PpaHIly3bKUil KpUMIHAIBHHN KOJIEKC HE
BHMarae Toro, o0 Mi>k BOMBCTBOM Ta IHIIUM 3JI0YHHOM OyB
TiCHUI 3B’sA30K. Pa3oMm 3 TUM y crienianbHii IOpUIUYHIN JTi-
tepatypi @paHiii BiI3HAYAETHCS, IO SKIIO IHIINHA BUNHCHUH
3JI0YHMH HE TIOB’sI3aHKUI 3 YOMBCTBOM, BiJIPi3HAETHCS BiJl HHOTO
1 MicueMm, i YacoM BUMHEHHS, TO CY/Y CJIiJI BiIXUIIUTH JaHy 00-
TSOKYIO4Y 00CTaBUHY BOMBCTBA Ta BUKOPHUCTOBYBATH 3arajibHe
MPaBUJIO KPUMIHAIBHOTO MPaBa Mpo peasibHy CYKYITHICTb 3J10-
YHHIB, BUNHCHUX Y PI3HHUH Yac 1 B pi3HUX MicIsix [27, p. 26].

Crarts 576 KpuminaneHoro koxmekcy Itamii mepenbadae
B OZIHIN HOPMi JOCUTH JOKJIQAHUN HEpelik OIHOPIIHUX 00-
TSDKYIOUMX OOCTaBUH IPU BOMBCTBI, TAKUX SK BUMHEHHS a00
MPUXOBAHHS 1HIIOTO KPUMIHAJIBHOTO JisSHHS, a00 Hamip J0-
ouThcs un 3a0be3neynTd codi abo THIIUM 0cobaM OfepIKaHHS
npulyTKy abo LiHHOCTEH, a00 HaMip YHUKHYTHU BiAIOBLAAIb-
HOCTI 3a iHIIe KpuMiHanbHe JisHHES [20, c. 402].

IIpu pernamenranii BoOuBcTBa KprMinanbHuit kogekc Ty-
PEUYMHHU CXOXKUM YHHOM 3aKpiIuTtoe AudepeHIianio Biamno-
BiZIaJIBHOCTI 3aJIE)KHO BiJl HASBHOCTI OOTSDKYIOUMX OOCTaBHH,
nependauenux crarrero 450 KpuminansHoro xonekcy Typeu-
ynHU [22]. JIo HUX, 30KpeMa, HAJICKHUTh YMHUCHE BOUBCTBO: 3
METOI0 MiArOTYBaTH a00 MOJETIINTH BINHEHHS a00 BUMHUTH
IHIIKH 37104WH, SKIIO HABITH BiH HE OYB JOBEJACHUH /10 KiHIIS
(. 7 cr. 450 KpuminanbHoro konekcy TypeuuuHu); 3 METOO
CXOBATH IHIIUH 37I0YMH, 3HUIIUTH JOKa3HM Ta O3HAKH BYNHEH-
Hsl 37104MHY a00 3a0e3neynT i ceOe YM 1HIIO0i 0CO0H yXHU-
neHHs Big mokapanHs (. 9 ct. 450 KpuMiHAIBHOTO KOIEKCY
Typeuuunn) [22].

Kpuminanpuauii kogexe [ommanaii crieniaabHUX BUTIAJIKIB
CTIOJIyYEHOCTI 1HIIMX 3JI0YMHIB 3 YOMBCTBOM HE Tepeaoayac,
ajie BCTAHOBIIIOE 3arajbHE MPaBWIO KBaTi(ikallii momioHuX
nistb. Tak, y crarti 55 KpuminanaeHoro xomekcy [ommanmuii
3a3Ha4YEHO: «SIKII0 Ais KapHa OLIBII HIXK 32 OJJHIEI0 HOPMOIO,
10 Ma€ KPUMiHaJbHY CaHKIIilO, MOBUHHO 3aCTOCOBYBATHCS
TIIBKM OJIHE TaKe MOJOKEHHS. SIKIIIO HOPMH pi3Hi, MOBHU-
HHO 3aCTOCOBYBATHCSI TIOJIOKEHHSI, 1[0 MICTUTh HalcyBopile
OCHOBHE MoKapaHHs» [28, ¢. 182]. Januii npunuc miaKpimnio-
eTbest crarrero 56 Kpuminansnoro konekcy Fommanmii: «SIkimo
KiJbKa i TOB’s3aHI TaKMM YMHOM, IO 1X MOKHA BBa)KaTH
OJIHI€T MISUTBHICTIO, 110 TPUBA€E, HE3AJICKHO BiJl TOTO, YU €
KOXHa cama Mo co0i 3JI0Y4MHOM ab0 MPOCTYIIKOM, ITOBHHHA
3aCTOCOBYBATHUCS TUILKM OJIHA HOpMA. SIKIIO BOHM Pi3HATHCS
3a CyBOPICTIO, TOBHHHA 3aCTOCOBYBATUCS HOpMa, 110 MICTUTh
HalicyBopillie OCHOBHE MmokapanHs» [28, c. 182].

BucnoBku. [IpoBenenuii aHasi3 BiAMOBIIHUX HOPM Kpa-
{H pOMaHO-repMaHCHKOI IIPaBOBOI ciM’1 103BOJSIE CHOpPMY-
JIIOBaTH BHCHOBOK IIPO Te, IO MpobieMa BiANOBiJaJbHOCTI
3a BOMBCTBO, BUMHCHE 3 METOI0 MPHUXOBATH THIIWH 3JI0YHH
a00 TOJIETIUTH WOTO BYMHEHHS, BHPIIIYETHCS KPUMIiHAIb-
HUM 3aKOHOJABCTBOM 3apyOikHUX KkpaiH sik B OcoOnuBiit
YaCcTHHI 3a JOIIOMOrOI0 KOHCTPYIOBaHHS KBaJi(iKyrounmx
03HaK, TakK i B 3arajibHiii YaCTHHI MPH perinaMeHTallil iHCTH-
TYTy MHOKHHHOCTI 37109KHIB. KpiM TOT0, MPaKTHUYHO BCI J10-
CJIIJKYBaHI KpUMIHAJIbHI 3aKOHU BBaXKAIOTh TSHXKKUM BHITA-
KOM YOMBCTBO, BAMHEHE 3 METOI0 CXOBATH 1HIINHI 3JI04UH 200
HOJIETIIUTH HOTO BUMHEHHS, IO CBITYUTH MPO 00’ €KTHBHO
MiBUIICHUH CTYIIHB CYCIIIbHOI HEOE3MEKH TAKOTO JisSHHS,
sIKa He 3aJIe)KHUTh BiJl HAIIIOHAIBHUX Ta IHIIHX 0COOIHBOCTEN
JIepIKaB.
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